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Supplemental Recommended Decision and Order on Remand
PROCEDURAL HISTORY

This  Administrative Law Judge, by Recommended Decision and
Order issued on September 1, 1994, concluded inter alia, that
Calvin Creekmore (“Conpl ainant” herein), had been engaged in
protected activity, that the managenent and enpl oyees of ABB Power
Systens Energy Services, Inc. (“Respondent”) were aware of such
protected activity and that Conplainant had been subjected to
adverse personnel action as a result thereof. As this Judge
concluded that reinstatenent was not appropriate in the factual
scenario presented herein, front pay, other damages and benefits
were awar ded to Conpl ai nant.

The Deputy Secretary of Labor issued a Decision and Renmand
Order on February 14, 1996.' In his decision, the Deputy Secretary
made a finding of liability, but nodified the ALJ' s recomended
damages awarded. The Deputy Secretary concl uded:

'The then Secretary of Labor had recused himself in this
proceeding.



“6. On remand, the ALJ shall determ ne the anpbunt of back
pay plus interest and the costs for Creeknore’ s travel,
| odgi ng, and neals to attend the hearing. The ALJ shal
afford the parties the opportunity to submt evidence on
the remand i ssues. The ALJ' s recomendati ons on back pay
and hearing related costs shall be set forth in a
suppl enent al recomrended deci si on and order.”

See Decision and Remand Order, dated February 14, 1996, at 28.
Thereafter, on April 10, 1996, the Deputy Secretary responded to a
petition for reconsideration filed by Conplainant and corrected
certain mnisterial errors in the anount of damages awarded in the
initial Decision and Remand O der. The Deputy Secretary also
aut hori zed the ALJ on remand to take evidence to determ ne whet her
Conpl ai nant woul d have had novi ng expenses rei nbursed by Respondent
if he had noved to Florida when Respondent was sold and to award
rel ocati on expenses to which M. Creeknore is entitled, if any.
See Suppl enental Order Concerning Remand, dated April 10, 1996,
at 4.

Additionally, on June 20, 1996, the Adm nistrative Review
Board issued a Second Supplenmental Oder Concerning Remand to
address a petition for reconsideration filed Dby Respondent
concerning the appropriate entity to which reinstatenent, if any,
shoul d be ordered, because Respondent had been sold to Cctagon
Inc. The Adm nistrative Review Board confirned that PSESI retained
the obligation to reinstate Conplainant. The Board further
ordered, in case of a contractual dispute over the neaning of the
i ndemmi fi cation | anguage contained in the sal e agreenent, that “on
remand, the ALJ shall give Octagon, Inc. the notice described above
[ noti ce of Conmbustion Engi neering' s position that any reinstatenment
obligation remains with PSESI], and an opportunity to be heard in



this matter.” See Second Supplenental Oder Concerning Remand,
dated June 20, 1996, at 5.

The vol um nous record was docketed at the Boston District and
this Adm nistrative Law Judge, by ORDER issued on Decenber 13
1996, ordered the parties to file prehearing reports on February
12, 1997 and the reconvened hearing, to effectuate the ARB' s
mandate, was held on March 17 and 18, 1997 at our courtroomin New
London, Connecticut, at which tinme the parties offered testinony
and docunentary evidence in support of their respective positions.

Post-hearing evidence has been admitted as follows:

Exhibit No. ltem Filing Date
JX 1 Proposed post-hearing schedul e 06/ 30/ 97
CX 87 Conpl ainant’s Certificate of 07/ 07/ 97

Production Conpliance

RX 56a Attorney Paulson's letter 07/ 11/ 97
filing a redacted version
of RX 55, as well as

RX 56 PSESI Health Pl an Docunents 07/ 11/ 97
RX 57 The suppl enental report of 07/ 11/ 97
Peter M Carroll, F.S A
RX 57A Attorney Paulson’s letter filing 08/ 15/ 97
addi ti onal docunentation to
suppl ement RX 56
RX 58 Respondents’ bri ef 09/ 15/ 97
CX 88 Conpl ai nant’ s bri ef 09/ 16/ 97
CX 78 April 26, 1996 letter and W2s 09/ 16/ 97

for 1994, 1995 and 1996

The record was closed on Septenber 16, 1997 as no further
docunents were fil ed.

As a prelimnary matter, | note that, in response to
Conpl ainant”s Motion for Clarification and Award of Interest, this
ALJ deni ed the notion, but stated that “[t]he issue of interest on
any award may be briefed, along with all other issues, in the
parties pre-hearing briefs and the Court will rule upon this issue
inits Order.” See Order on Mdtion for Clarification and Award of
Interest, dated January 8, 1997, at 1. (ALJ EX 15)



As was readily apparent at the hearing, there is considerable
dispute  among the parties as to the mandate herein presented

this Judge.
The

Respondents  submit that these are the issues to

considered herein on remand:

1.

2.

Complainant submits the following issues for my consideration:

Determination of the back pay and benefits due to
Mr. Creekmore.

Whether Mr. Creeknore’s position with PSESI woul d
have been elimnated at the point of or after
PSESI's sale to Cctagon, Inc.

Whet her reinstatenent, if any, can and should be
ordered, and the appropriate entity responsi ble for
any such reinstatenent.

Det erm nati on of the anpbunt to which M. Creeknore
is entitled for transportation, |odging and neals
whi | e attendi ng the hearing.

Wether M. Creeknore sustained expenses for
relocating to Virginia that were not reinbursed by
his new enmployer and that would have been
rei mbursed by Respondent if he had nade the nove to
Fl ori da when PSESI was sol d.

Whet her interest, if any, should be paid on various
aspects of the award.

To date, the items that have been definitively awarded

consistently

decisions are as follows:

aobhowhE

to

be

by all three of the post Administrative Law Judge
Compensatory Damages $ 40,000.00
Medical Expense Reimbursement $ 1,050.00
Job Search Expenses $ 2,000.00
Travel Expenses $ 2,240.00
Attorney Fees and costs through
statement of April 12, 1996 $90,071.52
TOTAL $135,361.52

The Complainant submits that the following issues remain for
this Administrative Law Judge to resolve in order to complete all
of the issues that have been remanded to date:

Whether Mr. Creekmore would be placed at medical risk if
he is reinstated to PSESI or ABB-Combustion Engineering
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(“ABB-CE”)? And, if such is the case, whether an award
of future wages and pension benefits in lieu of
reinstatenent is appropriate?

VWhether the liability for reinstatenent of Creeknore is
contractual ly the responsi bility of ABB-CE, and precisely
how does that give effect to the hold harml ess | anguage
of the Purchase and Sal e Agreenent in |light of the O der
of Rei nstatenent?

Whet her a bona fide position of enployment is being
offered to M. Creeknore by Respondents?

Wat is the back pay liability of Respondents to
Creeknore, including back pay, health, pension and ot her
rel ated benefits?

Whet her Creeknore sustained expenses for relocating to
Virginia that were not reinbursed by his enployer that
woul d have been rei nbursed by Respondents if he had made
the nove to Florida when PSESI was sol d?

What reinbursable costs for transportation to and from
t he hearings, including |odging and neals, did Creeknore
i ncur?



VIl Whetherinterestshall be awarded on all sums awarded but
unpaid in the decisions rendered to date from the date of
those decisions to the date of payment, and at what rate?

VIII What attorney’'s fees, costs and expenses have Mr.
Creekmore and his counsel incurred since the last award
of attorney’s fees, costs and expenses?

I shall now consider and resolve the issues raised by the
parties and in the order in which they have been raised.

Summary of the Evidence

Complainant gave additional testimony at the reconvened
hearing and Respondents offered the testimony of the President of
Octagon, Inc. with regard to 1) the bona fide position of

employment Octagon is proposing to offer to Mr. Creekmore; or 2)
Cctagon’s position vis-a-vis the hold harmless indemification
agreenent and howit relates to the re-enploynment of M. Creeknore
pursuant to the Orders to date.

According to the Conplainant, the threshold issue should be
franed as foll ows (Respondents, however, maintain vigorously that
this issue has been foreclosed by the decisions of the Deputy
Secretary of Labor and the ARB and that these decisions are the Law
of the Case):

) Whet her M. Creeknore woul d be placed at nedical risk if
he is ordered to be reinstated to PSESI or ABB-CE? And,
if such is the case, whether an award of future wages and
pensi on benefits inlieu of reinstatenent is appropriate?

Cl ai mnt submits that the follow ng inferences may be drawn
fromthis record:

1. M. Creeknore has suffered nedical conditions including
artery disease with a prior nyocardial infarction, subsequent
coronary di sease and angi opl asty, hypertensi on and abdom nal pain
requi ring hi stam ne antagoni sts and he i s now bei ng eval uated for
peptic ul cer disease. (CX 70 - CX 82)

2. Dr. John P. Parker, MD., M. Creeknore’'s cardiol ogi st,
has opi ned the above conditions are stress-rel at ed. (CX 82)

3. Dr. Parker has identified the major contributing factors
to M. Creeknore’'s nedical conditions as the stress he has
undergone as a result of his termnation fromhis enploynent with

Respondent and resulting litigation and turnoil in his life.
(CX 70-82)
4. Dr. Parker has “strongly advised” M. Creeknore not to

accept a position with the Respondents due to his belief that such
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an enpl oynment woul d i ncrease M. Creeknore’'s stress leading to an
aggravation of his nedical conditions, worsening of M. Creeknore’s
health and “quite likely a major event.” (CX 70 - 82)

5. M. Creeknore could not reasonably accept reenploynent
with PSESI as he has no |level of confidence of receiving fair
treatnment, secure enploynent, w thout aninosity, |ack of position
opportunities and general uncertainty as to his potential treatnent
as a reinstated enployee. (Tr. 1478-1485)

6. No of fer of reinstatenent has been nade to Creeknore by
Respondents and no open position exists within PSESI which is
appropriate to M. Creeknore’s skills and experi ence.

(Tr. 1663-64)

7. The stock purchase agreenent by which ABB-CE sol d PSESI
to Cctagon, Inc. provides that ABB-CE pay all obligations of PSESI
as a result of Order/Judgnents entered to enforce the present
clainms, including to pay all costs of the enploynent of M.
Creeknore should he be reinstated to PSESI, including wages,
benefits, taxes, etc. (Tr. 1663-65, 1690-1701; RX-55)

8. The President of GCctagon, Inc. believes PSESI has no
position to which M. Creeknore could be reinstated, that
rei nstatenent would be a very difficult circunstance for the PSESI
organi zation, and that the only alternative would be for PSESI to
termnate an existing enployee to identify a position for M.
Creeknore. (Tr. 1663-64)

9. M. WIliamAnt, President of Gctagon, Inc., testified he
bel i eved reinstatenent would be a very difficult circunstance for
M. Creeknore. (Tr. 1663)



10. Mr. Amt, President of Octagon, Inc., assumes some
resolution other than reinstatement of Creekmore would be required.
(Tr. 1663-64)

As noted above, the Deputy Secretary of Labor, in the February
14, 1996 Decision and Remand, found front pay was not appropriate
as “the observed tension between the parties at the hearings i s not
sufficient to denonstrate the inpossibility of a productive and
am cabl e working relationshipinthis case.” At 18. This standard
for evaluating the reinstatenent/front pay deci sion was overt urned
by the subsequent decision in Michaud v. B.S.P. Transport ,
96-A. R B. 198 (Jan. 6, 1997) which adopted a standard by which to
evaluate a plaintiff's decision to refuse to accept a bona fide
of fer of reinstatenent, i.e. , such refusal is to be nmeasured by an
obj ective reasonabl e person analysis. Michaud, at 8; citing City
of Morris v. Anerican Nat’|l. Can Co., 952 F.2d 200, 203 (8th Cir.
1991); Fri edl er v. |ndianhead Truck Line, Inc. ,670F.2d 806, 808
(8th Cir. 1982). M chaud, like Creekmore, was warned by his doctor
not to accept an offer of reinstatement. These decisions reflect
the Supreme Court’s decision in Ford Motor Co. V. E.E.O.C. , 458
U S. 219, 241 (1982) that “Special circunstances” can be the basis
to decline reinstatenent and continue to accrue back pay, as well
as front pay.

Conpl ai nt subm ts that the Michaud decision has reopened the
i ssue of reinstatenent/back pay versus back pay/front pay and
poi nts out that no reasonabl e man who, |ike Creeknore, was fired in
Septenber, 1992, worked away fromhis famly for nonths in 1993 as
a nucl ear contract enployee, who sold his Connecticut honme at a
| oss and relocated his famly to accept a position to start a new
division for his new enployer in Virginia, bought a new home and
established a newlife in Virginia, is going to accept an offer of
reinstatenent to an enployer, which is now |ocated in Florida, a
firmwhich is the successor to the conpany which fired himafter 27
years of |oyal service to punish that enployee for follow ng the
| aws designed to ensure nucl ear safety.

Conpl ainant posits that he is being reasonable in not
accepting reinstatenent to an enployer whi ch  presented
unsubstanti ated testinony that the enployee was an intentional
violator of nuclear safety l|laws, an enployer which refuses to
recogni ze the wong it did to such enpl oyee despite the finding of
this Adm nistrative Law Judge, the Deputy Secretary of Labor and
the Administrative Review Board that it retaliated against
Cr eeknore. No reasonable man who is told this can be ordered
reinstated to a former enployer which professes to have no open
positions suitable for him an enployer which rel ocated enpl oyees
from Connecticut to Florida only to lay them off, to a position
which, if it existed, would pay only between $5,000 - $7,500 per
year nore in salary, and which enpl oyer has not agreed to pay for
rel ocati on expenses to the enployee to relocate fromVirginia to
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Florida.

No reasonable man who, like Complainant, who is the sole

support for his wife and daughter, after having been brought back

from death’s doorstep, brought about by a heart attack, whose
doctor has warned himthat the heart attack arose fromstress from
his illegal firing and that to take this enploynent would be to
worsen his health and “quite likely” lead to another major heart
attack, could reasonably accept such a position, nor should a | aw
designed to be renedial be put to this effect.

Under the Michaud’'s reasonabl e person standard, Conplainant’s
desire to receive front pay in lieu of reinstatenent is a
reasonabl e position.

I have considered the parties’ position on the scope of the
remand herein fromthe Deputy Secretary of Labor and the ARB and |
conclude that I amconstrained to accept the Respondents’ position
on this issue for the basic reason that the Deputy Secretary of
Labor, rejecting my R D.O calling for an award of front pay in
lieu of reinstatenent, has remanded the matter to this ALJ to
“determ ne the anobunt of back pay plus interest and the costs for

Creeknore’s travel, lodging and neals to attend the hearing.” That
is ny sole mandate and that constitutes the Law of the Case, and |
am unable to contravene or enlarge that mandate. (I still am of

the opinion that ny RD.O was the proper way to resolve this
matter and that opinion has been strengthened by the ARB' s nore
realistic look at the issue by pronul gating the reasonabl e person
test of Michaud, supra. However, that will have to be resolved in
anot her forum)



Accordingly, | find and conclude that reinstatement is the
only remedy available to me at this time in this Supplemental
R.D.O. and that the only issue remaining is the extent of such
reinstatement.

II.  Whether the liability for reinstatement of Creekmore is
contractually the responsibility of ABB-CE, and precisely
how does this Court give effect to and interpret the hold
harmless language of the Purchase and Sale Agreement in
light of the Order of Reinstatement?

Complainant requests that | draw the following inferences:

1. Asea Brown Boveri (ABB) acquired Combustion Engineering,
Inc. in 1989. PSESI, a wholly-owned subsidiary of Combustion
Engineering, was sold to Octagon, Inc. in 1994. Decision and
Remand Order February 14, 1996, p. 1, fn 3.

2. ABB has contractually agreed to “defend, indemify and
hol d harm ess” COctagon, Inc. and its successors and assigns with
regard to clains filed by Calvin Creeknore out of his enpl oynent
term nation. (RX 55)

3. The Deputy Secretary of Labor “Ordered Respondent to
Rei nstate Creeknore to the sane or a substantially simlar position
with the sane pay and benefits.” Supp. O der Concerning Remand,
April 10, 1996 at 2.

4. PSESI took actions to prevent Creeknore frombecom ng the
Cient Manager for ABB-CE at the T.V.A  Recomended Deci sion and
Order Septenber 1, 1994 at 29; Supp. Oder Concerning Renmand,
February 14, 1996 at 35.

As already noted, a Court has reasoned that because
rei nstatenent advances the policy goals of nmnake-whole relief and
deterrence in a way whi ch noney damages cannot “it is the preferred
remedy in the absence of special circunstances mtigating agai nst
it.” Supp. Oder Concerning Remand, April 10, 1996 at 16.

“ABB- PSESI has the obligation to offer reinstatenent to
Cr eeknore. If a separate contractual obligation exists that
requires another entity to assume ABB-PSESI’'s reinstatenent
obligation ... the proper neans to resolve that dispute is through
an enforcenent action.” Second Suppl enental Order Concerning
Remand, June 20. 1996 at 3.

According to the Conpl ai nant, as the Respondents have chosen
to reduce and liquidate the liability involved in this action to a
financial responsibility, the reinstatenent, in light of all the
facts before this Court, should also be reduced to a financial
obl i gati on.
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Conpl ai nant points out that the Respondent’s illegal conduct
included taking action to cause the rescinding of the offer and
aut hori zation of ABB-CE to a Cient Manager position for ABB-CE at
T.V. A Reconmended Decision & Order, Septenber 1, 1994 at 29;
Supp. Order Concerning Remand, April 10, 1996 at 3, 5. For this
reason, the financial obligations of reinstatenent should be
awarded by this Court as a front pay nonetary award taking into
account the greater damage to Creeknore, i.e. the loss of the
position with PSESI and/or the | oss of the position with ABB-CE as
the T.V. A dient Mnager.

Were M. Creeknore is considered as | osing pension benefits
for the interference of PSESI with his enpl oynent opportunity with
ABB-CE, the pension calculation of M. Goddard (CX 72) would
establish his loss at $146,728 and $75,506. (CX-72, pp. 2 and 3)
This |l oss of pension results because Creeknore did not have the
opportunity to accept the pronotion to the ABB-CE job as Cdient
Manager at T.V.A and is independent of the reinstated issue
Qovi ously had the PSESI pension not have been termnated, this
separate anal ysis woul d not ari se.

Conpl ai nant now seeks an additional award of his alleged
pensi on benefits as a result of the | ost opportunity of the dient
Manager position for ABB-CE at the T.V.A  However, such award is
not permtted by the mandate herein and the previous rulings which
are now the Law of the Case. | would note that such an award m ght
result in double recovery as Conpl ai nant has been enpl oyed steadily
for the |ast several years and will nore than |ikely continue in
his present enploynent until his planned retirenent. Thus, as any
| ost pension is nost speculative at this tinme, | decline to nmake
such an award.

[11. Whether a bona fide position of enploynent is being
offered to M. Creeknore by Respondent?

Conpl ai nant further requests that | draw these inferences:

1. No of fer of reinstatenent has been nade to Creeknore by
Respondent and no open position exists within PSESI which is
appropri ate to M. Creeknore’s skills and experi ence.
(Tr. 1663-64)

2. The stock purchase agreenent by which ABB-CE sol d PSESI
to Octagon, Inc. provides that ABB-CE shall pay all obligations of
PSESI as a result of Order/Judgnents entered to enforce the present
claims, including to pay all costs of the enploynent of M.
Creeknore should he be reinstated to PSESI, including wages,
benefits, taxes, etc. (Tr. 1663-65, 1690-1701; RX-55)

3. The President of Octagon, Inc. believes PSESI now has no
position to which Conplainant would be reinstated, that
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reinstatement would be a very difficult circumstance for the PSESI
organization, and that the only alternative would be for PSESI to

terminate an existing employee to identify and locate a position

for Mr. Creekmore. (Tr. 1663-64)

4. Mr. Amt, President of Octagon, Inc., testified he
believed reinstatement would be a very difficult circumstance for
Mr. Creekmore. (Tr. 1663)

5. Mr. Amt assumes some resolution other than reinstatement
of Creekmore would be required. (Tr. 1663-64)

6. Mr. Amt testified at the time that Octagon purchased
PSESI, Mr. Creekmore was qualified to perform the activities as a
Nuclear  Assurance  Security Department Inspector and hold the
position that Mr. Pat Taylor holds. (Tr. 1652-54)

7. Mr. Taylor’s position was necessary and was restructured
to best use his skills, but an outside paid consultant had to be
hired and paid to do the portion of Mr. Taylor’s job which invol ved
QA QC responsibilities. (Tr. 1668-1670)

8. M. Anmt knew that Conplainant could performthat QA QC

function of M. Taylor’s position wthout the outside consultant.
(Tr. 1668-1669)
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9. Cct agon, I nc. downl oaded sone security work to PSESI and
to M. Taylor as he could not and was not asked to handle the QA QC
function. (Tr. 1630, 1668-1669)

10. PSESI coul d enpl oy M. Creeknore as a staff augnentation
specialist. (Tr. 1670)

As noted, the prior appell ate decisions reflect the foll ow ng:

“l ordered Respondent to Reinstate Creeknore to the sanme or a
substantially simlar position with the sane pay and
benefits.” Deci sion and Remand Order, February 14, 1996
at 27; Supp. Order and Remand Order, April 10, 1996 at 2.

Conpl ai nant posits that no bona fide of fer of reenpl oynent has
been made by PSESI to Conplainant. Rather, the Respondents have
attenpted to create a hypothetical world of what may have happened
if M. Creeknore had been hired as Security Mnager rather than
being term nated in 1992. Such hypothetical setting is specul ative
at best and sinply serves the self interest of the Respondents.
M. Ant’s testinony is clear that Creeknore’s skills were
appropriate for the Security Manager’s job which the record of this
case establishes as very demanding. M. Newhol mheld this position
after working in QA QC under M. Creeknore's supervision. M .
Tayl or was incapable of handling the Q¥ QC part of this job and
these duties were shifted to an outside consultant. Thi s work
could have been done by M. Creeknore. The Respondents’ argunent
that the Security Manager position changed is not reflective of a
willingness to treat M. Creeknore as M. Taylor was treated and
cover any alleged deficiencies in his background wth a paid
outsi de consultant. M. Ant and PSESI recogni ze that reinstatenment
woul d not only be difficult for PSESI, but also for Creeknore. As
the indemity and hol d harm ess contract between Cctagon, Inc. and
ABB- CE has reduced and liquidated liability for reinstatenent in
this action, front pay in lieu of reinstatenment shoul d be awarded.

According to the Respondents, a central factual question is
the appropriate |evel of damages to be awarded to M. Creeknore,
taking i nto account the sale and rel ocation of PSESI to Florida and
the effective elimnation of PSESI's quality assurance/quality
control ("QA QC') business. M. Creeknore’s function with PSESI
was to head its QM AC line of business, primarily the sales and
solicitation effort.? The testinony and exhi bits denonstrated that

?It should be noted that the Deputy Secretary found that
PSESI' s decision to get out of the QN QC business and | ay off
staff was proper and not notivated by any aninus toward M.
Creeknore. “I disagree wwth the ALJ to the extent he questioned
PSESI's need to reduce the Q¥ QC staff.” p. 12, n.6.
Accordingly, if the remaining QA QC business did not warrant a
full tinme position as was the case, M. Creeknore has no damages
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any damages incurred by Mr. Creekmore are limited because: (1)

there  was insufficient QA/QC work to justify a full-time QA/QC
position, (2) PSESI did not solicit any QA/QC work, (3) PSESI
virtually completed all existing QA/QC contracts, (4) the

i ndi vi dual responsible for PSESI's remai ning Q¥ QC activities was
laid of in March 1995, (5) there was no substantially simlar
position for which M. Creeknore was qualified and (6) after the
sale, PSESI reduced the benefits provided to enployees. The
Reor gani zati on Act of 1974 (“ERA’), as anended, 42 U S.C § 5851,
and the prior decisions of the Secretary of Labor and the courts
mandat e t hat damages awarded to a conpl ai nant reflect the realities
of these changes w thin PSESI.

The statute requires that -- when a violation of the ERA' s
enpl oyee protection provisions is found to have occurred -- the
Secretary of Labor nmay order (1) a party to abate a violation of
the Act, (2) reinstatenent (with back pay), (3) conpensatory
damages, and (4) costs and expenses reasonably incurred (including
attorneys’ and expert fees). See 42 U S.C. 8§ 5851(b)(2)(B).
However, the liability faced by an enployer is confined by the
notion that an enployee should only be placed in a position he
woul d be in but for the adverse enpl oynent action taken agai nst him
-- e, an aggrieved enpl oyee i s made whol e but is not entitled to
a wndfall or to otherwise be placed in a position better than
ot her enpl oyees. This fundanental maximis found throughout the
decisions of the Secretary and the courts, according to
Respondent s.

In Blackburn v. Martin , 982 F. 2d 125 (4th Cr. 1992), the
Fourth Grcuit Court of Appeals upheld the decision of the
Secretary in relevant part and hel d that a Conpl ai nant shoul d “only
[] recover damages for the period of tinme he would have worked but
for wongful term nation; he should not recover damage for the tine
after which his enploynent would have ended for a non-
discrimnatory reason.” Id. at 129. Indeed, it has consistently
been the Secretary’'s position that responsibility for back pay and
damages ceases when t he enpl oyee’ s enpl oynent and/ or benefits woul d
have ot herw se ended. “The Secretary has adopted for ERA cases the
‘“long accepted rule of renmedies in | abor |aw that the period of an
enpl oyer’s liability ends when t he enpl oyee’ s enpl oynent woul d have
ended for reasons independent of the found.’” Blackburn v. Metric
Constructor’s, Inc., Case No. 86-ERA-4, Sec. Dec. (Dec. and Ord. on
Atty.’s Fees and Damages), Cct. 30, 1991, slip op. at 3 (citing
Francis v. Bogan, Case 86-ERA-8, Sec. Fin. Dec., Apr. 1, 1988, slip

op. at 6. See also  Artrip v. Ebasco Services, Inc., Case No.
89- ERA- 23, Dec. and Ord., Sept. 27, 1996, slip op. at 3-4; Nichols
v. Bechtel Construction, Inc. , Case No. 86-ERA-4, Sec. Fin. Dec.,

Nov. 18, 1993, slip op. 4-5, aff’'d Bechtel Construction Co. v. Sec.

as he would have been laid off, according to Respondents.

14



of Labor, 50 F.3d 426 (11th Gr. 1995); Van Beck v. Daniel
Construction Co., Case No. 86-ERA-26, Dec. and Remand Ord., Aug. 3,
1993, slip op. at 5-6.

Hence, when assessing the appropriate danages that a
successful conpl ai nant nmay recover, the focus nmust remain on the
status of the conplainant’s old position and simlarly situated
enpl oyees who renai ned after the conplainant was term nated. As
stated by the Secretary i n Blake v. Hatfield Electric Co., Case No.
87-ERA-4, Dec. and Remand Ord., 1992, “Conplainant is entitled only
to the sane treatnent as other inspectors who were retained after
[the date of Complainant’s lay off].” Simlarly, in Artrip V.
Ebasco Services, Inc. , the Adm nistrative Review Board recently
agai n focused t he damages question on the status of other enpl oyees
simlarly situated to the conpl ai nant and warned that liability for
back pay and future enploynent does not extend where the
possibility for future enploynent is “nmerely specul ative.” Artrip ,
slip op. at 4 (citing Holley v. Northrop Worldwide  Aircraft
Services , 835 F.2d 1375, 1377 (11th G r. 1988)).

In the current matter, according to the Respondents, the
undi sputed testi nony and evi dence at the hearing did not | eave any
room for such speculation -- M. Creeknore’'s fornmer position was
elimnated and all of his functions ceased. There is no
substantially simlar position for which the Conplainant 1is
qualified. The current President of PSESI, WIlliamAnt, testified
that PSESI conpleted its withdrawal fromthe QA QC business, such
wi t hdrawal that had begun before the sale, and that PSESI does not
intend to pursue this work in the future. (Tr. 1619) M. Am
further testified that when PSESI noved to Florida, it did not
pursue any further QA QC work. (Tr. 1621)

Finally, M. Ant testified that the individuals who perforned
the phase-out of the QAN Q work are no longer wth PSESI.
(Tr. 1624. 1628) In the Deputy Secretary’ s Decision and Remand
Oder in this mtter, he found that two nmanagers “took over
Creeknore’s QA QC work” -- WIIliamChal fant and Roy Newhol m Dec.
and Remand Order, slip op. at 20. Additionally, in making his
finding of liability in this matter, the Deputy Secretary also
found that PSESI should have retained M. Creeknore instead of M.
Newhol m when it restructured. Id. at 13. M. Ant stated that
M. Newholmleft PSESI in January 1995, at the tinme his functions
were elimnated.® (Tr. 1628)

Additionally, after PSESI noved to Florida, M. Newholms
duties (“100%) were related to the relocation and rel ated
conputer activities. (Tr. 1626-1627) By his own adm ssion, M.
Creeknore had virtually no conputer skills and, accordingly,
could not have performed M. Newholm s duties. (Tr. 1498)
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The testinony further established that M. Chalfant was
term nated in a reduction in force in March 1995 and that virtually
all the Q¥ QC functions he had perforned (which at the tinme had
made up a small portion of his job duties) had been virtually
conpleted. (Tr. 1624) Even if he had been retained, M. Creeknore
woul d have been term nated on March 24, 1995 when M. Chal fant was

di schar ged. Finally, M. Anmt testified that PSESI does not
currently have any open or filled positions which require the
experience or skill sets outlined in M. Creeknore's resune.

(Tr. 1652-1655)*

M. Ant’s testinony left no room for speculation -- PSESI
conpl eted the phase-out and has virtually ceased to perform all
QY QC work, and M. Creeknore would have been term nated, at the
| atest, by March 1995. Al though Respondents continue to maintain
that M. Creeknore was laid off in Septenber 1992 for legitimte,
nondi scri m natory reasons and further that M. Creeknore woul d have
been laid off when PSESI was sold in April 1994, the testinony
concl usively denonstrated that, at the |east, M. Creeknore woul d
not have had any position with PSESI after March 1995. Hence, the
ALJ cannot order reinstatenent and, at nost, can only award M.
Creeknore back pay through March 1995, the |ast possible date he
coul d have been enpl oyed by PSESI.°

The Deputy Secretary specifically asked for the position of
Cctagon as to reinstatenent. Cctagon’s position is the sane as
that of the Respondent. Reinstatenment is not appropriate because
M. Creeknore, had he not been laid off initially, would have been
| aid off, as described herein, on at | east two occasi ons before the
present tine. Additionally, there is no present position at PSESI
that he is qualified to fill, according to Respondent.

As noted, Respondents argue that even if Conpl ai nant had been
retai ned as an enpl oyee after Septenber of 1992, he, nevert hel ess,
woul d have been term nated in March 24, 1995 reduction in force, at

“While Mr. Creekmore claimed, without any first hand
know edge, that he could have perfornmed M. Taylor’s duties at
PSESI, M. Amt’'s testinony clearly indicated that M. Creeknore
was not qualified to do so. (Tr. 1632-1635) (CX 10)
Additionally, M. Taylor’s job in nuclear security is not
substantially simlar to M. Creeknore’s old QA QC job.

°In the course of the hearing the ALJ referenced the
possi bl e application of the Adm nistrative Review Board’s
deci sion regarding reinstatement and front pay in Michaudv. BSP
Transport , ARB Case No. 96-198 (January 1, 1997) to the instant
matter. (Tr. 1580) Since M. Creeknore’s old position or a
substantially simlar position does not exist at PSESI, there is
no need to apply Michaud .
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which time even Mr. Chalfant was terminated.
Di scussi on

A general remedial principle of employment discrimination law
is that “the goal of back pay is to nmke the wvictim of
di scrim nation whole and restore himto the position that he wuld
have occupied in the absence of the unlawful discrimnation.”
Blackburn v. Martin , 982 F.2d. 125, 129 (4th Cir. 1992); see also
Albemarle Paper Co. v. Moody , 422 U.S. 405, 420-21 (1975); Clarke
v. Frank , 960 F.2d 1146, 1151 (2d G r. 1991); Hamilton v. Sharp Air
Freight Service, Inc. , 91-STA-49 (Sec’y July 24, 1992); Blackburn
v. Metric Constructors, Inc. , 86-ERA-4 (Sec’y Cct. 30, 1991). The
Blackburn  deci si on provides, “The Secretary has adopted for ERA
cases the ‘long accepted rule of renedies in labor |aw that the
period of an enployer’'s liability ends when the enployee’s
enpl oynent would have ended for reasons independent of the
viol ation found.” Blackburn v. Metric Constructor’s Inc., 86-ERA-4
(Sec’y Qct. 30, 1991) (citing Francis v. Bogan, 86-ERA-8 (Sec’'y
Apr. 1, 1988)).

Under this rationale, individuals who are wongly
di scri mi nat ed agai nst shoul d only recover damages for the period of
time that they “would have worked but for wongful term nation,”
and they “should not recover damages for the tine after which
[their] enployment would have ended for a nondiscrimnatory
reason.” Blackburn , 982 F.2d at 129 (citations omtted); see also
Artrip v. Ebasco Services, Inc. , 89-ERA-23 (ARB Sept. 27, 1996)
(“Back pay awards are based on what the conplainant would have
earned had he not been subj ected to unlawful retaliation. .
The period of an enployer’s liability ends when the enpl oyee S
enpl oynent would have ended for reasons independent of the

violation found”). For exanple, “if a position were abolished for
financi al reasons, the enpl oyee woul d not be able to recover after
the position was elimnated.” Blackburn , 982 F.2d at 129
(citations omtted). This court, in its assessnment of damages,

shoul d focus on both the status of the conplainant’s old position,
and the status of simlarly situated enployee’'s who renained
working after conplainant’s termnation. This is because the
conplainant is “entitled only to the sane treatnment as other
[simlarly situated enployees] who were retained after
[conplainant’s termnation].” Blake v. Hatfield Electric Co.,
87-ERA-4 (Sec’y Jan. 22, 1992).

The United States Court of Appeals for the Second Circuit,
under whose jurisdiction this case arises, has affirned the
l[imting of an enployee’s pay to seven weeks, where the
conplainant’s job was schedul es to be elim nated seven weeks after
a jury verdict. Reedv.AW.Lawrence & Co., Inc. , 95 F. 3d 1170,
1182 (2d Cir. 1996); see also Bechtel Construction Co. v. Secretary
of Labor, 50 F.3d 926 (11th Cir. 1995) (affirmng admnistrative
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law judge’s determi nation that conplainant was not entitled to
reinstatenent and was only entitled to an award of back wages for
a nmonth because conplainant’s entire crew was laid off within
thirty days of his term nation).

An enployer’s selling off of a division, however, in and of

itself, will not automatically termnate its liability. 1In such
situations, a court nust analyze whether simlarly situated
enpl oyees were provided an opportunity to transfer jobs. In Gaddy

v. Abex Corporation , 884 F.2d 312, 319 (7th Cr. 1989), the United
States Court of Appeals for the Seventh Circuit held that an
enpl oyer’s back pay liability for wongful termination is not
severed when the enployer sold the plant where the plaintiff
wor ked. This was due to evidence revealing that enployees in
plaintiff’s former departnent continued to be enployed in the sanme
position by the new plant owner after the sale.

Simlarly, Nolan v. AC Express , 82-STA-37 (Sec’y Jan. 17,
1995) involved a situation where a conplainant was wongfully
term nated and, shortly after her hearing, the enployer closed its
Buffal o | ocati on where conpl ai nant worked. The Secretary remanded
the case for a determ nation of what benefits should be awarded in
light of the new evidence. The Secretary held that if the Buffalo
enpl oyees had a right to transfer to other termnals, it would be
appropriate to order the enployer to offer reinstatenent to a
substantially simlar position at another | ocation. In such a
case, back pay would continue to accrue until reinstatenent or
declination of reinstatenent. The Secretary went on to state that
if the Buffal o enpl oyees had no transfer rights, and they were laid
of f when the operation closed, then it would be appropriate to end
back pay as of the date of closing.

Finally, in Holley v. Northrop Worldwide Aircraft Serv., Inc.,

835 F.2d 1375 (11th Cir. 1988) a conplainant was wongfully
term nated fromworking on a governnment contracted job. The court
noted that conplainant was not entitled to the renedy of
rei nstatenent because each of the conplainant’s co-workers were
fired upon the initial termnation of government contracts, and
only 59% of those workers were rehired by the fornmer enpl oyer over
one and one-half years | ater under a new government contract.

Accordingly, in view of the foregoing, | find and concl ude
that Respondents’ liability for back pay and reinstatenent
pur poses, termnated in March of 1995. I find that Conplai nant
would be eligible for reinstatenent so long as Respondents’
enpl oyees were working with Octagon. However, once the entire
di vision was term nated, Respondents’ obligation to Conpl ai nant
al so ceased. This finding prevents Conplai nant from being put in
a better position than he would have been had he not be
di scri m nated agai nst.
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As noted above, in footnote 2, the Deputy Secretary has held,
as a matter of law, that PSESI's decision to withdraw from the
QM QC business and to lay off staff was a legitinmate business
deci si on. Thus, as PSESI and Octagon, Inc. had conpletely
wi thdrawn from the QA QC business in March of 1995 Conpl ai nant’s
award of back pay will termnate in March of 1995, the sane day on
whi ch M. Chal fant was term nat ed.

I shall now discuss and resolve the anobunt of such back pay.

IV. What is the back pay liability of Respondents to
Creeknore, including back pay, health, pension and ot her
rel ated benefits?

Conpl ai nant seeks the followi ng award on this issue:

Back \Wages
1. M. Creeknore’s salary in 1992 was $66, 040. 00. (Tr. 272;
RX 49)
2. M. Creeknore’ s average annual salary increase in his 27

years of enploynment with ABB-CE and ABB- PSESI was nore
than 104% (Tr. 272; RX 49)

3. M. Creeknore’s 1993 assunmed PSESI sal ary
is $66,040 times 104% or $69, 056. °
(Facts | and 2; RX-49)

NOTE: For format change, M. Creeknore’''s
1993 assuned PSESI salary is
(69, 056 ($66,040 X 4%

4. M. Creeknore’s 1994 assunmed PSESI sal ary
is $69,056 tines 104% or $71, 818.

5. M. Creeknore would have received a June 1, 1994 10%
merit increase on transfer to Florida, bringing his
salary to $79,999 (RX-50; Tr. 1584).

5A. M. Creeknore's total salary for 1994 would have
been one-half $71,818 = $35,909 plus one-half
$78,999 = $39,499 totaling $75, 408. 50

6. M. Creeknore’s 1995 assunmed PSESI sal ary
is $78,999 tinmes 104% or $82, 159.

7. M. Creeknore’s 1996 assunmed PSESI sal ary
is $82,159 tinmes 104% or $85, 445.

®Salary adjustments are as of January 1st of each year.
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8. M. Creeknore’s 1997 assunmed PSESI sal ary
woul d be $85, 445 tines 104% or

9. M. Creeknore’s actual earnings for 1992 are:

$88, 862.

A) PSES| (salary & severance) $66, 040. 00" (RX-49)
B) National |nspection $ 2,430.00 (CX-77)

$68, 470. 00

10. M. Creeknore’s actual earnings for 1993 are:

A) Sever ance- PSESI ( CX- 10) - $27,781. 25° (CX-10)
B) National Insp.(Tr. 1411, W2) - $15,885.00 (CX-77)
C Atlantic Goup - $49,797.24 (CX-78)

"Regular pay to September 27, 1992, severance ($20,074.18,
CX-10, of $44,450) from September 28, 1992 through December 31,
1992.

8Severance for January 1, 1993 through May 28, 1993 =
$24,361.00 (CX-10).
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11.

12.

13.

14.

15.

M. Creeknore’s actual earnings for 1994 are:

A) Goss Atlantic Goup

w aut o al | owance $67, 190. 004° (CX-78)
B) Atlantic G oup mnus auto
expense $63, 019. 00

M. Creeknore’s actual earnings for 1995 are:

A) Atlantic Goup $68, 616. 00
Atl antic G oup mnus auto
expense of $3, 653" $64, 963. 00

M. Creeknore’s actual earnings for 1996 are:

A) Atlantic Goup $73,942. 00
Atl antic G oup m nus actual auto
expense of $3,322.00 $70, 620. 00 (CX-78)

M. Creeknore’s actual and assuned earnings for 1997 are:

A) Atlantic Goup weekly = $1, 337.00
X 52 = $69,524 + auto all owed
of $5,400 - Total = $74, 924. 00.
Aver age 1994-96 auto al |l owance
= $3,715. 33 (CX-79)
Atl antic G oup mnus average auto
Expense $71, 208. 00 (CX-78)

M. Creeknore was required to i ncur expenses to accept
the position in Virginia to sell his Connecticut house
and to buy his Virginia hone ,the sum of $27,178.00
(Tr. 1419-1426; CX-80).

°Sum includes $450.00 per month automobile allowance - total
$5,400.00; Actual deduction for automobile = $4,171.00.

10¢$5,400.00 auto allowance - actual auto deduction of
$3,653.00 ($64,963.12).
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Year
1992
1993
1994
1995
1996
1997

16. Mr. Creekmore’s Lost Wages through December 31, 1997 are
as follows:

1992 -($ 2,430.00)

1993 - $ 5,817.00

1994 - $ 5,663.00

1995 - $10,449.00

1996 - $11,539.00

1997 - $ 7,654.00 Total = $38,692.00

B C D E F G

Total Expenses Annual Loss
Atlantic Incurred B-(C+D+E-F)

A.B.B. Interim Group Wage- to obtain =G
A.B.B. COMP. & Earning Actual Auto position
Conp Severance Nat'l Insp. Exp.

49 Yr . Pai d

66, 040 66, 040 2, 430. 00 - - 27,178.04 (2,430)
68, 862 24, 361. 00 15, 885.00 49, 797.00 5, 817
75, 408 - - - - 63, 019. 00 5, 663
82, 159 - - - - 64, 963. 00 10, 449
85, 445 - - - - 70, 620. 00 11, 539
78, 862 - - - - 71, 208. 00** 7, 654

TOTAL 38, 692. 00

**$1, 337. 00 per week + $5,400.00 m nus average auto of $3,715.00

Year - January | through Decenber 31

4% Annual | ncrease over 1992 Base of $66, 040. 00 ( RX-49)
Severance (CX-10) Septenber 28, 1992 to May 28, 1993
attributed weekly

CX-78

CX-78, with W2s

mo OW>»
i
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17. Interest for 1992 through 1997 at the I.R.S. rate set
forth in a later portion of this brief with a schedule to
apply factors to be awarded interest.

18. PSESI employees were reimbursed for their relocation to
Florida. M. Chalfant’s plan was as foll ows:

A) Up to three house hunting trips wth spouse,
i ncludi ng hotel and neal s.

B) Moving van for personal furniture and household
goods.

D) State registration fees up to $800. 00.

E) Cl osing costs on home - 6% of sale price.
F) Rel ocation Trip.

G 10%raise in salary.' (Tr. 1584-88)

19. The PSESI rel ocati on programwoul d have paid Creeknore at

| east the follow ng:
A) Housi ng and Travel during nove $ 6, 353.00
B) Movi ng Expenses $ 6,439.00
(@) Two weeks pay, $75,408/52 = $ 2,900. 00
D) Regi stration or other state

f ees $ 800.00
E) Real Estate fee (6% on house $ 6,525.00
F) Rel ocation Trip $
e 10% Rai se $ 7,181.00

TOTAL $30, 198. 00

Respondents, vigorously protesting that Conplainant is
entitled to the award of damages he seeks, submt that he is
entitled only to these danages:

The follow ng are cal cul ati ons of the back pay damages, |ess
severance pay offset and mtigation, which my be due to M.
Creeknore under the current status of the case. As set forth
above, Respondents contend that M. Creeknore woul d have been laid
off in April 1994, when PSESI was sold. Hence, M. Creeknore’s
back pay would cease in April 1994 (and M. Creeknore would be
entitled to $4,200.00 in back pay). This anobunt is nore than
offset by M. Creeknore’s interimearnings, as reflected herein.

Alternatively, the follow ng calculations reflect potential
anount s of back pay and ot her benefits to which M. Creeknore woul d
be entitled through WMarch 24, 1995, when M. Chalfant was
term nated and after which PSESI effectively conpleted exiting the

110% raise exists in lost wage calculation and equaled
$7,181.00.
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business and ceased QA/QC functions. See generally Van Beck v.
Daniel Construction Co., Case No. 86-ERA-26, Dec. and Remand Ord.,
Aug. 3, 1993, slip op. at 6 (back pay ends when job definitively
eliminated).

A. Back Wages Amount

Maximum Back Wages

Sept 1992 (lay off date) until May 1993 -0-

[During this period, M. Creeknore received
full severance from PSESI and therefore is
not entitled to any back wages award]

June 1993 until April 1994 (PSESI sale date) $ 4,200.00

[During this period, M. Creeknore s PSESI
sal ary woul d have been $66, 040 annual |y,
while his salary with the Atlantic G oup
during this period was $61, 000. 00 annual |l y.
The difference between these two sal aries
for this period is $5,040.00 annually, or
$420. 00 per nonth (i.e. $5040.00 divided
by 12 equal s $420.00). Therefore, for
this 10 nonth period, the | ost wages equal
$4,200. 00 ($420 x 10).]

May 1994 until March 1995 (date of Mr. $10,123.30
Chal fant’ s term nation)

[Effective June 1994, PSESI enpl oyees who
relocated to Florida received a 10% nerit
increase in their salary. H's salary from
June 1994 until the | ast possible date of
enpl oynment in March 1995 woul d therefore
have been $72,644. 00 annually (10% greater
t han $66, 040. 00), or $6053.66 per nonth
($72,644. 00 divided by 12 nonths).

Assum ng that M. Creeknore woul d have
received this increase and assum ng that
the salary he actually received at the
Atl antic G oup renained constant, he would
t herefore have an annual difference in
salary for the period after June 1994 of
$11, 644.00, or have lost at a maxi mum
$970. 33 per nmonth ($11, 644.00 divi ded
by 12) for the nonths between June 1994
and March 1995. Therefore, the anmount of
| ost wages woul d be $9, 703.30 ($970. 33
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x 10 nmonths). M. Creeknore would al so

be entitled to $420.00 for the nonth of

May 1994, before any salary increase took
effect at PSESI. This nakes the maxi mum
total | ost wages for this period $10,123. 30
($9, 703. 30 plus $420.00)]

Subtotal Back Wages Owed $14,323.30

Mitigation Amount

Total Offset for Mitigated Interim Earnings <$32,978>

[ This anpbunt is conprised of wages earned by
M. Creeknore from National |nspection between
Sept enber 1992 and February 1993 (totaling
$18, 315. 00) and wages earned at Atlantic G oup
bet ween March 1993 and May 1993, when M.
Creeknore was earning PSESI severance as wel |l
(totaling $14, 663)]

TOTAL OF BACK WAGES, LESS MITIGATION OFFSET

Hence, because of the severance al ready
paid to M. Creeknore and the mtigation
off-sets, M. Creeknore is not entitled to any
damages for | ost wages, and Respondents have a
credit of $18,654.70 agai nst damages for | ost
vacation and | ost pension benefits.
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B. Lost Vacation Amount

Sept. 1992 until March 1993 (date $ 2,538.00
Atlantic Group employment began)

[During this period, M. Creeknore is entitled
to the salary value of the vacation he |ost.
He was entitled to 4 weeks vacati on when he
was laid off. M. Creeknore’ s annual salary
was $66, 040. 00, or $1,270 per week. Hence,
the value of his four weeks vacation for the
entire year was $5,080.00 ($1,270.00 x. 4).
The nonthly value of M. Creeknore’s vacation
is then $423.00 per nonth ($5,080 divided by 12
nonths). The value of these 6 nonths of | ost
vacation is therefore $2,538.00 ($423/nmonth x
6 nonths)].

Apr. 1993 until May 1994 (date of $ 2,954.00
salary increase)

[During this period, M. Creeknore |ost only
two weeks of vacation per year because he
began to receive 2 weeks of vacation fromthe
Atl antic G oup, his new enployer. As noted
above, M. Creeknore’'s PSESI salary at the
time of his lay off was $1,270 per week, making
t he annual value of the two weeks | ost
vacation for this period equal $2,540.00, or
$211. 00 per nonth ($2,540.00 divided by 12).
Therefore, for these 14 nonths, the val ue of
the | ost vacation is $2,954. 00]

June 1994 until Mar. 1995 (date of $2,328.33
final termination)

[As noted previously, Mr. Creekmore would
have received a 10% salary increase after
the PSESI move to Florida, and his annual
salary beginning in June 1994 would have
become $72,644.00, or $1,397.00 per week
($72,644.00 divided by 52 weeks). Hence,
the value of his two weeks vacation for the
entire year would be $2,794.00 ($1,397.00
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X. 2). The nmonthly value of M. Creeknore’s
vacation during this period is therefore
$232.83 per nmonth ($2,794.00 divided by 12
nonths). The value of |ost vacation for
this 10 nonth period is therefore $2,328. 33
($232.83/month x 10 nont hs)].

Subtotal of Lost Vacation $ 7,820.33

Less carried over salary <18,654.70>
offset (above)

TOTAL OF LOST VACATION,
LESS MITIGATION OFFSET <10,834.37>

C. Lost PSESI Pension

M. Am testified, and docunentary evi dence denonstrated, that
PSESI ceased to have any pension when it was sold in April 1994, *
Accordingly, M. Creeknore is entitled to receive only | ost pension
credits for the period from Septenber 1992, when he was laid off,
until April 1994, according to Respondents’ thesis.

In the report (RX 49) of Peter M Carroll, who is enpl oyed by
Watson Watt & Co., which maintains and advises on the pre-sale
PSESI pension plan, M. Carroll cal cul ated the precise val ue of the
pension plan to M. Creeknore had he remained with PSESI through
the date of M. Newholmis and M. Chalfant’'s respective
termnations. M. Carroll’s February 7, 1997 report is admtted
into evidence as Conpl ainant had the opportunity to cross-exan ne
M. Carroll as to his actuarial conclusions. M. Carroll testified
regarding his determinations as well. (Tr. 1529-1533).%

Carroll Report Pension $19,354.19

2 pfter that time, PSESI maintained a voluntary 401(k)
program with no employer contribution component. Mr. Creekmore
did not participate in this plan.

3The Complainant offered in evidence the report of Mr.
Goddard, which was marked as an exhibit for Complainant. Mr.
Goddard, who was on the Conplainant’s witness list for the
heari ng, was supposed to be deposed after the hearing.
Conpl ai nant’ s counsel was to arrange M. Goddard s deposition
with the specific provision that Respondents’ counsel could
cross-exam ne M. Goddard on his report. (Tr. 1602-1605, 1709).
The deadl i ne established for depositions was August 15, 1997.
Conpl ai nant’ s counsel, apparently, elected not to arrange for M.
Goddard’s deposition. Accordingly, CX 86 is not admtted into
evidence and will not be used by this ALJ in this proceeding.
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Value *

Less carried over salary <$10,834.37>
offset (above)

TOTAL OF LOST PENSION,
LESS MITIGATION OFFSET $ 8,519.82

IV. OTHER DAMAGES
A. Relocation Costs

The Deputy Secretary also remanded this matter to determ ne
whet her M. Creeknore woul d have had novi ng expenses rei nbursed by
Respondent if he had noved to Fl ori da when Respondent was sol d and
to award rel ocati on expenses to which M. Creeknore is entitled, if
any. See Suppl enental O der Concerning Remand, dated April 10,
1996, at 4. The PSESI relocation policy issued in June 1994
outlines that PSESI managers were entitled to (1) one hunting trip
for two people for three days; (2) noving household goods to the
new location; (3) allowance for tw weeks gross pay for
m scel | aneous expenses; and (4) the <cost to register two
autonmobiles in Florida. (RX 50) At the hearing M. Creeknore
submtted an exhibit listing every expense he incurred in
rel ocating to Virginia. (CX 80) On cross-exam nation he
acknowl edged that CX 80 did not take into consideration what
rel ocati on expenses he would have received had he stayed wth
PSESI . Accordingly, only item 7 (listed as noving expense) on
CX 80 are expenses that he incurred for which he is entitled to be
awar ded as damages. M. Creeknore submtted no evidence as to what
expenses he incurred on other items for which he would have
recei ved rei nbursenent under the PSESI policy. As M. Creeknore
has the burden of proving his damages, he is entitled to only the
novi ng expense he |isted, according to Respondents.

B. Health Insurance and Medical Expenses.

M. Creeknore testified that he currently belongs to the Tri-
Gon Bl ue Cross/ Bl ue Shield programand that his nonthly prem umco-
pay is $75 per nonth. (Tr. 1491). On the other hand, RX 56 shows
that had M. Creeknore not been laid off fromPSESI, his enpl oyee
co- paynent woul d have been either $205.00 per nonth or $188. 00 per
nont h, dependi ng on which health plan he chose. |In any event, the
cost of his health insurance is clearly less at the Atlantic G oup
than if he had stayed with PSESI. Accordingly, he has no damages
in this regard.

“This figure uses M. Chalfant’'s layoff date of March 24,
1995.
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M. Creeknore submtted a |list of all unreinbursed nedical
expenses related to his heart condition as CX 81. This exhibit
makes no effort to determ ne whether or not he would have been
rei nbursed for these expenses if he had not been laid off.
(Tr. 1485). As he is only entitled to be made whol e, he has not
satisfied his burden of proving his danages on this matter.®

| agree with the Respondents that C ai mant has not established
any danmages with reference to his nonthly health i nsurance prem uns
as his nonthly premumco-pay with the Atlantic Goup (his current
enpl oyer) is $75.00, whereas had he remained with PSESI, his
enpl oyee co-paynent would be either $188.00 or $205.00 per nonth.

Moreover, Conplainant’s list of all unreinbursed nedical
expenses does not indicate which of those expenses woul d have been
reinmbursed by PSESI, had he not been illegally term nated.

Furthernore, the Deputy Secretary has held, as a matter of |aw,
that Conpl ai nant’s heart attack, and subsequent treatnment, is not
wor k-rel ated, and that holding is the Law of the Case.

C. Travel/Hearing Expenses.

At the hearing M. Creeknore submtted a listing of his travel
and other expenses to attend the hearing and present w tnesses.
(CX 84) In this regard, M. Creeknore testified that for the 16
days of tine spent on the proceedings related to this case
“unfortunately [he] didn’t Kkeep every -- every expense, every
recei pt for each neal.” (Tr. 1452) Accordingly, he estimated
t hose costs at $60 per day “in lieu of all those recei pts” based on
an unidentified “governnent accepted per dient. (Tr. 1452, 1493-
1495). Such a nethod of proving damages is not sufficiently
accurate to be permtted. This is especially so where the
Respondents have no way of challenging the accuracy of his claim
Certainly, business people such as M. Creeknore have to routinely
keep such records for tax purposes. At |east the sanme standard
ought to apply in this proceeding, according to Respondents.

Conpl ai nant vigorously contends that he is entitled to an
award of the full benefits that he seeks primarily on the basis of
the ARB' s very significant decision in Michaud, supra, and its

progeny.

| agree with the Conplainant and, thus, | concluded, in ny
Recommended Decision and Order of Septenber 19, 1994, that

>Mr. Creekmore is not entitled to have his heart related
medical expenses paid irrespective of whether or not he would
have had them covered if he had stayed with PSESI. The Deputy
Secretary did not accept this ALJ' s conclusion that his heart
attack was the “natural sequella” of his layoff. (p. 24)
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restatenent is not appropriate in this case and | awarded future
wages and pensi on benefits to Conpl ai nant based upon t he concl usi on
that reinstatenent is not a viable option in this mtter. The
Deputy Secretary of Labor, however, ordered that the Court
recommend reinstatenent of Creeknore with PSESI. Thereafter, the
ARB rul ed in Michaud v. BSP Transport , at 96 ARB 198, 95 STA 29
(1997) that a reasonable person standard applies when weighing
rei nstatenent versus front pay. Wuere, as in the present matter,
t he di agnosed nedi cal condition | eads a Conpl ai nant to indicate he
does not believe reinstatenent is an appropriate renedy, that
Conpl ai nant may still receive front pay if his desire to avoid
reinstatenent is sonething an objective, reasonable nman would
decline. Michaud, at 7-8.%

Conpl ai nant submts that he is being a very objective,
reasonable man when he anticipates declining an offer of
rei nstatenent as he places his health and well being in the hands
of Dr. Parker, his cardiologist, who has advised against such
action. Further, PSESI has no open job for M. Creeknore and
believes reinstatenment is not the proper outcone of this matter.
As the ARB and the Deputy Secretary have ordered reinstatenent, but
the objective standard of Michaud directs this Court to order front
pay, thus front pay should be awarded. As the present pay
differential is $7,654.00 (See above schedule), the Respondents
should be ordered to pay $76,540.00 for the years 1998 through
2007, when M. Creeknore turns 65. As future pay increases are 4%
it is not necessary to reduce future years to present value at 4%
per year. (CX 72)

Wth regard to future pension, this Court nust determine if
the PSESI pension plan ended in April 1994 upon the sale of PSESI
to Cctagon, Inc. Wiere M. Creeknore | ooks to PSESI enpl oynent as
a base agai nst whi ch pension | oss i s wei ghed, his pension plan ends
April, 1994 and would be carried forward at interest of 8% only
fromthat date to present. Conplainant’s disagreenents with the
Carroll report, RX 59, are found in the record in that M. Carroll
assuned an investment return through risky bonds of 8.0% (RX 59;
Tr. 1529-35) 1In fact, due to M. Creeknore’s panic, he used part
of his retirement, $25,000 of $102,044, to pay debts and then
incurred a tax penalty of $8,800 from said funds for early
withdrawal . (Tr. 263-264) Thus, M. Creeknore had no nore than
$75,000 to invest. M. Carroll has ignored this fact and
attributed $102,044 as gaining interest 25% an excessively high
rate. (RX-49; Tr. 1529-35) M. Carroll's assuned interest of

18] still believe my September 19, 1994 Recommended Decision
and Order is correct but as my mandate from the Deputy Secretary
of Labor and the ARB constitutes the “Law of the Case,” such
mandat e can be changed only the ARB or by the Court of Appeals
for the Second Circuit, in whose jurisdiction this claimarises.
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$20,073.03 should be reduced by 25% to $15,000.00. (CX-59;

Tr. 263-64) Further, M. Carroll’s interest rate for M. Creeknore
of 8% assunmes he should risk principal to neet the Respondents’
out conme while his funds in the ABB-CE account woul d be insured and
have returned 8% These are not equal analyses. M. Carroll also
selected a 6.25% rate to calculate the PERB which is presently
lower, which should increase M. Creeknore’s payout. (Tr.
1553-54). M. Carroll, in fact, did not cal cul ate the PERB but had
others do this task and was thus unable to estinmate the inpact of
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change on the PERB by a lower rate but to say the payment would
jump.

Based upon the above analyses, Mr. Carroll’s report (RX-49 at
p.3) should be anended to show the above changes (see attached)
which results in a pension payout to M. Creeknore of $35,588. 00,
accordi ng to Conpl ai nant.

On this issue, | accept and give greater weight to M.
Carroll, the Respondents’ actuarial expert. As noted above, the
report of M. Goddard was provisionally identified as an exhi bit at
the hearing subject to giving Respondents’ counsel the opportunity
to cross-examne M. Goddard on his opinions and the actuari al
principles he utilizes to arrive at his estimate of the value of
Conplainant’s | ost pension rights between Septenber of 1992 and
April of 1994.

Accordingly, as M. Carroll’s report is nore probative and
persuasive, | find and conclude that Conplainant’s |ost pension
rights total $19, 354.19 (RX 49) and that such award i s reasonabl e,
necessary and appropriate herein.

V. Whet her Creeknore sustained expenses for relocating to
Virginia that were not reinbursed by his enployer that
woul d have been rei nbursed by Respondent if he had made
the nove to Florida when PSESI was sol d?

Conpl ai nant subm ts that the record establishes the foll ow ng
i nf erences:

18. PSESI enpl oyees were reinbursed for their relocation to
Fl orida as foll ows:

A) Up to three house hunting trips wth spouse,
i ncludi ng hotel s and neal s.

B) Moving van for personal furniture and household
goods.

(@) Two weeks pay for incidental expenses.

D) State registration fees up to $800. 00.

E) Cl osing costs on home - 6% of sale price.
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F) Relocation Trip.
G)  10% raise in salary. 17 (Tr. 1584-88)

19. The PSESIrelocation programwould have paid Creekmore at
least the following:

A)  Housing and Travel during move $ 6,353.00

B)  Moving Expenses $ 6,439.00
C)  Two weeks pay, $75,408/52 $ 2,900.00
D) Registration or other state

fees $ 800.00
E) Real Estate fee (6%) on house $6,525.00
F)  Relocation Trip $
G) 10% raise $7,181.00

TOTAL $30,198.00 (CX 80)

As noted, my mandate includes the following:

“On remand, the ALJ may take evidence concerning whether
Creeknore sustai ned expenses for relocating to Virginia that
were not reinbursed by his new enployer and that would have
been reinbursed by Respondent if he had nmade the nove to
Fl orida when PSESI was sold.” The ALJ shall recommend the
anount of relocation expenses to which Creeknore is entitled,
if any.” (Supp. Order Concerning Remand April 10, 1996 at 4).

A conplainant in an enploynent discrimnation action is not
required to seek or accept enploynment, even of a simlar nature to
that | ost position, when such enpl oynent is | ocated a di stance from
hi s honme. Smithv. Concordia Parish School Board , 378 F. Supp. 887
(WD. La. 1975).

Movi ng expenses incurred to obtain enployment and thus
mtigate t he Respondents’ obligation for back wages shoul d properly
be deducted fromthe nmitigati ng wages as these were reasonabl e and
necessary to begin the mtigating enploynent. Graffices v. Control
Data, 5 F.E P. Cases 355 (Mnn. C. App. 1989); McKnight wv.
General Motors Corp., 49 F.E.P. Cases 10 (D.C E Ws. 1989);
McDowell v. Mississippi Power and Light , 44 F. E. P. Cases 1088 (D.C.
M ss. 1986); Thomas v. Cooper Industries, Inc. , 39 F.E.P. Cases
1826 (D.C. N. C. 1986).

Conpl ai nant further submits that he should receive the award
of his reasonable relocating expenses as said expenses were
incurred solely to mtigate the | osses he had incurred as a result
of hisillegal termnation by the Respondent. M. Creeknore had no
duty to relocate to Virginia from Connecticut to mtigate his

1710% raise exists in lost wage calculation and equaled
$7,181.00.
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damages. The fact that PSESI employees were relocated to Florida

at a later date does not alter this analysis, according to
Complainant.
Accordingly, as Complainant was not reimbursed by his current

employer for his move to Virginia and as | have already concluded

that Complainant is entitled to the same relocation program offered
to Mr. Chalfant, | find and conclude that Complainant is entitled

to the award of $30,198.00 as reimbursement of relocation expenses
as such reimbursement would have been received by Complainant if he
had made the move to Florida when PSESI was sold.

On this issue, I find and conclude that Complainant IS
entitled to the same relocation plan offered to Mr. Chalfant and
this plan is delineated at items #18 and #19 above.

Accordingly, as Complainant would have received the amount of
$30,198.00, the totals of Items #18 and 19, but for his illegal and
discriminatory termination , | find and conclude that Complainant is
entitted to that amount. Complainant has utilized a most
reasonable method to identify these relocation expenses and |

simply  cannot accept Respondents’ thesis that Conplainant is
entitled only to the noving expenses he has identified as item?7
(listed at novi ng expenses). Conpl ai nant nust be treated the sane
as other simlarly-situated enployees and while PSESI had a
rel ocation programin witing, each specific relocation was the
subj ect of specific negotiation and, as M. Chalfant was able to
work out a nost favorable relocation plan, Conplainant, as a
dedi cated and conscientious enployee with PSESI for twenty-seven
(27) vyears, is also entitled to a simlar, nost favorable
rel ocation plan.
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Thus, Complainant is awarded the amount of $30,198.00 in
relocation expenses as such amount is fair, reasonable and
appropriate.

With reference to his medical expenses, Complainant requests
that | draw these reasonable inferences:

1. Mr. Creekmore has incurred $9,321.08 in medical expenses
related to his stress, hypertension and heart disease. (CX 81,
CX-82, CX-70; Tr. 1427, 1434-1436, 1442)

2. Mr. Creekmore has incurred and will continue to incur
$75.00 per month for drug therapy related to his  stress,
hypertension and heart disease, a future cost to age 65 of
$9,000.00. (Tr. 1487, 1492)

| have already ruled that Conpl ainant’s cardiac condition was
causally related to the stress and hypertensi on he suffers and t hat
such condition arises out of this termnation. (CX 70; CX 82;
Tr. 1479-1485; Recommended Decision and Order , Septenber 1, 1994 at
37; Decision and Remand Order , February 14, 1996 at 24-25).

Conpl ai nant again requests that the wunreinbursed nedical
expenses related to his stress, hypertension and heart disease
should be paid by Respondents, whether awarded as additional
conpensat ory damages or ot herw se because but for the Respondents’
i1l egal conduct, these expenses would not have been incurred and as
they are the end product of Respondents’ conduct, they should be
pai d by Respondents. The totality of the facts establish that the
Court’s award of conpensatory damages should be significantly
i ncreased to conpensate Creeknore for the enotional and physi cal
harm he has suffered, according to Conpl ai nant.

Wth reference to his |lost vacation, Conplainant submts as
fol | ows:

1. VWhen with PSESI, M. Creeknpre received four weeks

vacation per year and only receives tw (2) weeks vacation at The
Atlantic Goup. (Tr. 1443-47)
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2. Mr. Creekmore could and did accrue vacationtime at PSESI
and did not lose said vacation time if it was not taken. (CX 30;
Tr. 1447-48)

3. Mr. Creekmore prepared an Exhibit, CX 83, to show the
value of lost vacation to him. (CX-83; Tr. 1445-49)

4. Mr. Creekmore has lost $15,022.00 in lost vacation
payments as the amounts were accruable as he could not afford to
take vacation which was unpaid. (Tr. 1443-48; CX-83)

5. Mr. Creekmore will lose for lost vacation approximately
$1,545.00 per year until 2007 when he turns 65, or $15,450.00

present  value. (Note: Neither the 4% annual increase or 4%
present value decrease are applied as this calculation would be a
wash.)

Complainant  submits that this Court should award him future
lost vacation of $15,450.00 as it fairly represents the financial
value that he lost as a result of the termination impact on his
vacation benefit. According to the Complainant, the Deputy
Secretary of Labor’'s prior decision failed to recognize M.
Creeknore’s financial inability to take vacation which was unpaid
and the fact the untaken vacation at PSESI accrued to M. Creeknore
and was paid as cash thereafter.

Wth reference to Conplainant’s |ost vacation, an anount he
estimates at $15,022. 00 for past vacation he could not take and at
$15, 450.00 for future vacations until 2007, at which tine he
attains the age of sixty-five, Respondents submt that his |ost
vacation ends, at the latest, in March of 1995, at which tine his
enpl oynent woul d have ended, and that such anount is $7,820. 33.

As such anmount is reasonabl e and appropriate, Conplainant is
awar ded that anount for his |ost vacation benefits.

VI. \What reinbursable costs for transportation to and from
t he hearings, including | odging and neals, did Creeknore
i ncur?
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Complainant posits the following:

1. Mr. Creekmore presented evidence of expenses of$4,109.26
of expenses he had incurred directly and $1,189.90 of expenses Mr.
Creekmore reimbursed the T.V.A. for the expenses of witness, Randy
Wod' s, travel, lodging and neals to testify. (Tr. 1450-53; CX 84)

2. Total reinbursabl e expenses clains by M. Creeknore are
$5,299.16 . (Tr. 1450-53; CX 84)

Conpl ai nant poi nts out that PSESI nust rei nburse Creeknore for
transportation, |odging and neals while attending the hearings
( Decision and Remand Order, February 14, 1996 at 25-26), and
because he has presented evi dence of rei nbursabl e costs for travel,
| odgi ng and neals to attend the hearing in the anount of $5, 299. 16,
expenses for which he should be reinbursed.

On this issue, Conplainant is absolutely correct that the
Respondents nust reinburse Conplainant for expenses related to
attending the hearing by hinself and by Randy Cross, one of his
W t nesses. (CX 84) As | find and conclude that this anmount of
$5,299. 16 i s reasonabl e, necessary and appropriate, Conplainant is
entitled to an award of those expenses. Moreover, Conplainant has
utilized a nost reasonable nethod of presenting such expenses.
Whet her or not such nethodol ogy would survive an |.R S. audit is
not for this forumto determne.

VI1. Wether interest shall be awarded on all sunms awar ded but
unpaid in the decision rendered to date fromthe date of
those decisions to the date of paynent, and at what rate?

Conpl ai nant requests that | drawthese reasonabl e concl usi ons:

1. M. Creeknore was wongfully term nated on Septenber 9,
1992 for having rai sed a nucl ear safety issue. Now five years have
passed and M. Creeknore wll receive sone award which, though

ordered years ago, has been left unpaid. (See Decision and Remand
Orders , February 14, 1996)

2. Interest at the I.R S. rates on outstandi ng bal ances
woul d total $42,111.50 as of July 1, 1997. (CX 85)

3. The .R S. rate for underpaynent of Federal incone taxes
authorized by 26 U S.C. Section 6621 are as follows for standard
quarterly cal cul ati on:

A) 6/30/94 - 7%= .0176-3529 (1/4)
B) 9/30/94 - 8% = .020366804 (1/4)
C) 9/30/95 - 9% = .09 (1 yr.)

D) 12/31/95 - 8% = . 02366804 (1/4)
E) 3/31/96 - 9% = .022375-77 (1/4)
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F) 6/30/96 - 8% = .020087632 (1/4)
G) 9/30/96 - 9% = .022877946 (1/4)
H) 7/1/97 - 9% = .069689871 (3/4)

As already noted, interest of the back pay award at the rate
specified for underpayment of Federal Income Tax in 26 U.S.C.
Section 6621 has been awarded. ( Decision and Remand Order ,
February 14, 1996 at 19)

However, interest does not accrue on the compensatory damages
award. ( Decision and Remand Order , February 14, 1996 at 25)

According to the Complainant, due to the delay in this matter,
the awards ordered to Creekmore should be awarded interest from
February 14, 1996 at the I.R.S. underpayment rate.

VIILI. What attorney’s fees, costs and expenses has M.
Creeknore and his counsel incurred since the |ast
award of attorney’'s fees, costs and expenses?

Conpl ai nant points out the foll ow ng:

1. Attorney’'s fees and costs for the period up to April 23,
1996 have been awarded to date.

2. On February 12, 1997, Conpl ai nant’s counsel submtted a
request for fees and costs for the period April 23, 1996 to
February 12, 1997. (CX 87)

3. Thi s statenent of services and costs requests $13, 606. 25
to be awarded as counsel fees and costs. (CX 87)
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4.  The Respondent has objected to certain limited services
relating to services involving:

A) Connecticut Department of Public Utility Control;
B) Nuclear Regulatory Commission; and
C) Prejudgment Remedy Application.

These times are, respectively:

A) D.P.U.C. 5/2/96 .60

B) N.R.C. 5/28/96 .30
7/17/96 .60

C) P.J.R. 12/10/96 .30
12/11/96 6.70 &.70
1/6/97 .90
1/9/97 .80

LAW
Counsel fees are authorized by statute and have previously
been awarded without objection in the matter.

ARGUMENT

The legal services related to the Connecticut D.P.U.C. and the
N.R.C. total 1.5 hours and thus do not logically deserve debate.
Suffice it to say that the Respondents’ attenpt to use the
prelimnary NR C ruling to adversely affect the outcone of this
matter has been wthdrawmn due, in part, to the action of
Conpl ai nant’ s counsel on his behalf. (Decision and Remand Order ,
February 14, 1996 at 7)

The proceedi ngs before the Connecticut D.P. U C. and the NN.R C.
are so inextricably related to the proceeding before ne that
Attorney Heagney’'s services, totaling 1.5 hours, are reasonable,
necessary and appropriate and, consequently, are the Respondents’
obl i gati on.

Li kewi se, Attorney Heagney shall be reinbursed for the |egal
expenses incurred in researching, drafting and filing a notion
relating to the issue of pre-judgnent interest. The test as to
whet her or not such | egal services are reasonable is determ ned as
of the date of service, and not at sone tine in the future. As
Attorney Heagney believed that the filing of such notion is
reasonabl e and necessary, especially given the passage of over five
(5) vyears after the illegal termnation, counsel shall be
rei mbursed for the [egal services dealing with that issue.
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| agree with counsel that he was attempting to protect the
interests of Mr. Creekmore in assuring payment of any order which
might be found in this matter. Though unsuccessful, no basis
exists to deny the recovery of fees which, if successful, would
have given greater protection to plaintiff.

Accordingly, Attorney Heagney is awarded the full award of
fees as requested of $13,606.20 for the period from Aprii 23, 1996
to February 12, 1997.

Attorney Heagney also requests that | adjust his prior
attorney’s fee hourly rate from$150.00 to $175. 00 for 353. 15 hours
for the total additional anmount of $8, 828.75. Thi s adj ust nent
seens reasonable to reflect the passage of tinme involved in this
matter, especially as | amunable to award interest on the unpaid
fee award.

However, counsel has not cited, and out research has failed to
identify, any precedent permtting this ALJ to nmake such
adj ust nent . Thus, | am without jurisdiction to award such
addi tional anmpbunt at this tinme. | do note that counsel has al ready
been reinbursed at the hourly rate of $173.43 for his services
bet ween Septenber 24, 1994 and April 12, 1996. (CX A

Conpl ai nant further requests tinme to file a fee petition from
February 13, 1997 to date.

Thus, in summary, the Conplainant requests the relief
specifically discussed and set forth above as foll ows:
A Lost Wages: $ 38,692.00 plus interest
B. Lost Pension (PSESI) $ 35, 588.00
Lost Pension (T.V.A job) $146, 728 and $75, 506
C. Rei mbur sabl e Costs $ 5,299. 16

Future Lost Wages (Front pay) $ 76, 540.00

E. Unr ei mbur sabl e Medi cal $ 9, 321.08
Expenses

F. Future Drug costs $ 9, 000. 00

G Interest on Itens Awar ded $ 42,111.50

H. Attorney’'s fees (Third Appl.) $ 13, 606. 20*

Adjust Prior Attorney’s Fee
from $150. 00 to $175. 00 per
hour 353.15 Hrs. X $25.00 $ 8,828.75
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J. Lost Vacation $ 15,022.00
K. Lost Future Vacation $ 15,450.00

* Complainant requests permission to file a Supplemental
Petition for work through this portion of this matter.

Finally, Complainant  seeks interest on various aspects of his
damages award. Interest is only appropriately accrued in this
matter on any back pay awarded. Through various decisions of the
Secretary, it is demonstrated that an award of interest on any
other aspect of damages is inappropriate, according to Respondents.

The Secretary, in evaluating damage awards in ERA cases, has
determined that interest payments are appropriate on awards of back
pay; this interest in calculated in accordance with provisions of
26 US.C. 8 6621. See Artrip v. Ebasco Services, Inc. , Case No.
89- ERA- 23, Dec. and Ord., Sept. 27, 1996, slip op. at 6; Blackburn
v. Metric Constructor’s, Inc.,Case No ERA-4, Sec. Dec. (Dec. and
Ord. on Atty.’s Fees and Danmamges), Oct. 30, 1991, slip op. at
11-12. O her aspects of any award to Conpl ai nant are not entitled
to accrued interest.

First, the Secretary has concl usively determ ned that “the ERA
does not authorize interest on costs.” Johnson v. Bechtel
Construction Co., Case No. 95-ERA-0011, Supp. Od., Feb. 26, 1996,
slip op. at 2. Simlarly, in Decision and Remand Order in this
matter, the Secretary stated that “[i]nterest does not accrue on
the conpensatory danages award.” See Dec. and Remand Order, slip
op. at 25 (citing Lederhaus v. Donald Paschen, Case No. 91- ERA-13,
Sec. Dec. and Remand Ord., Cct. 26, 1992, slip op. at 16, and
McCuiston v. Tennesee Valley Authority , Case No. 89-ERA-6, Sec.
Dec. and Ord., Nov. 13, 1991, slip op. at 24).

The Secretary has also expressed an unw | lingness to award
interest on attorney’s fees. In Jenkins v. U.S. Environmental
Protection Agency , Case No. 92-CAA-6, Sec. Dec. and Ord., Dec, 7,
1994, the Secretary refused to award interest on attorney’ s fees
because the applicabl e whistlebl ower statute does not provide for
such awar ds agai nst a governnent respondent. Id. , slip op. at 2-3.
I ndeed, in the nunerous cases brought against private enployers
pursuant to the ERA, awards of prejudgnent interest on attorney’s
fees are not applied to private enployers, although an award of
interest is applied to back pay danmages. See, e.g., Nichols v.
Bechtel  Construction, Inc. , Case No. 87-ERA-0044, Sec. Dec. and
Od., Nov. 18, 1993, slip op. Blackburn v. Metric Constructor’s,
Inc., Case No. 86-ERA-4, Sec. Dec. (Dec. and Ord. on Atty.’'s Fees
and Damages), Oct. 30, 1991, slip op. at 16.

The Respondents are correct in asserting that interest is
appropriate only on awards of back pay. The Secretary, in
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discussing interest on back pay, has stated:

The fact that the ERA does not expressly provide  for
interest on back pay does not preclude it Back pay
awards are designed to make “whol e” the enpl oyee who has
suffered economcs |loss as the result of the enployer’s
illegal discrimnation. The assessnment of prejudgnent
interest is necessary to achieve this end. . . . In
accordance with this policy, prejudgenent interest on
back pay awards has been assessed in cases arising under
the ERA

Blackburn v. Metric Constructor’s Inc. , 89-ERA-23, at p. 11-12
(Sec’y 10/30/91); see also Atrip v. Ebasco Serv., Inc. , 89-ERA-23,
at p. 6 (ARB 9/27/96). Prejudgenment interest on back wages
recovered in litigation before the Departnent of Labor is
cal cul ated, in accordance with 29 CF. R 8§ 20.58(a), at the rate
specified in the Internal Revenue Code, 26 U S. C. § 6621.

The Respondents further argue that the ERA does not authorize
interest on costs, conpensatory damages, or attorney fees. It is
now wel | -settled that:

Conplainant is entitled to pre-judgenent interest on his
back pay award, cal culated in accordance with 26 U.S. C
8§ 6621. Conplainant is not entitled to interest on his
attorney fee award, Blackburn v. Metric  Construction,
Inc. , 86-ERA-4 (Sec’y 10/30/91), at p. 12-13, aff’'d sub
nom, Blackburn v. Martin, 982 F.2d 125 (4th Cir. 1992),
nor does interest accrue on the compensatory damage

award. Creeknore v. ABB Power Sys. Energy Services,
Inc., 93-ERA-24 (Dep. Sec’'y 2/14/96) at p. 25 (citing
Lederhaus v. Paschen, 91-ERA-13 (Sec'y 10/26/92), at
. 16; McCuistion v. Tennessee Valley Auth. , 89-ERA-6
(Sec’y 11/13/91)).

Regarding the issue of interest on costs, the Respondents
correctly rely upon the Secretary’s decision in Johnson v. Bechtel
Construction Co., 95-ERA-0011 (Sec’'y 2/26/96), which expressly
states, “[T]he ERA does not authorize interest on costs.” Id. at

2.

p.
CONCLUSION

In view of the foregoing, Conplainant is entitled to the
foll ow ng awards pursuant to nmy nmandate herein:

TYPE AMOUNT

BACK WAGES $14,323.30
(9/27/92 to 3/95)
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LOST VACATION $7,820.33
(9/92 to 3/95

LOST PENSION $19,354.19
(9/27/92 to 4/94)(CX 83)
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RELOCATION COSTS $30,198.00
(CX 80)

HEALTH INSURANCE $ZERO
AND MEDICAL EXPENSES
ATTENDANCE AT HEARING, $5,299.16
LODGING AND MEALS
(CX 84)
ATTORNEY' S FEE $13, 606. 20
Complainant seeks an  additional amount as increased

compensatory damages “t o conpensate Creeknore for the enotional and
physi cal harm he has suffered.”

| agree with Conplainant that an additional award of such
damages i s reasonabl e, necessary and appropri ate herein, especially
as this matter has been pendi ng si nce Septenber 25, 1992, the date
of theillegal termnation. Innmy RD O | awarded Conpl ai nant the
amount of $40, 000. 00 as conpensatory damages and that award was
approved by the Deputy Secretary and the ARB. That award now
constitutes the Law of the Case and the ARB's mandate to ne does
not include that issue. However, upon further review by the ARB
and if it should be determ ned that the issue is still open, as the
FINAL ORDER has not yet been issued, | find and conclude that
Conplainant is entitled to the additional amount of $60, 000.00 “to
conpensat e (Conpl ainant) for the enotional and physi cal harmhe has
suffered” since Septenber 27, 1992 because of the treatnment he has
recei ved fromthe Respondents.

ORDER

It is therefore ORDEREDt hat the Respondents joined herein
shall pay to Calvin Creeknore (“Conplainant”) the follow ng
amount s:

1. Back Wages from Septenber 25, 1992 through March 24, 1995 in
the amount of $14, 323. 30. Interest shall be paid on this
amount from Septenber 27, 1992 through the date of paynent
thereof at the rate specified in the Internal Revenue Code,
26 U.S.C. § 6621.

2. Lost Vacation benefits in the anount of $7,820.33 for the tine
peri od Septenber 27, 1992 through March of 1995.

3. Lost Pension benefits fromSeptenber 27, 1992 to April of 1994
in the amount of $19, 354. 19.

4. Rel ocati on expenses in the amount of $30, 198. 00.
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5. Reimburseable Costs for attending the hearing, lodging and
meals by Complainant and Randy Cross in the amount of
$5,299.16.

Respondents shall  be entitled to a mitigation offset credit of
$32,978.00 representing (1) Conplainant’s interim earnings from
Nati onal Inspection between Septenber of 1992 and May of 1993 and
(2) the severance paynents received by Conplainant from the
Respondent s.

Respondents shall also pay to Conplainant’s attorney, Robert W
Heagney, the fee anmount of $13, 606. 20 representing a reasonabl e fee
for the excellent |egal services rendered on Conplai nant’s behal f
between April 23, 1996 and February 12, 1997. Attorney Heagney
shall file, wwthin thirty (30) days of receipt of this decision, a
suppl enental fee petition relating to the legal services and
l[itigation expenses incurred after February 12, 1997. A copy
t hereof shall be filed with Respondents’ attorneys who shall have
fourteen (14) days to conment thereon.

DAVID W. DI NARDI
Adm ni strative Law Judge

Bost on, Massachusetts

DVD: | n
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